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Abstract: There is an observation that non-state actors are ‘part and parcel of the 

fabric of international law’ rather than secondary or lesser actors in the international 

legal system. The observation recognises the important and independent role non-

state actors play in the international legal order. This article does not completely agree 

with this argument. States are still the most influential participants, whereas, non-

state actors participate in international law and contribute to its development in a 

comparatively limited way despite the fact that they do have a role. This article will 

analyse the status of some non-state actors in the international law system through 

the case study of international regulation of whaling. The non-state actors being 

illustrated are the International Whaling Commission (‘IWC’), environmental group and 

individuals. 
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1. Background of Whaling and its Regulation 

The International Convention for the Regulation of Whaling (‘ICRW’) constitutes a 

legal framework for international whaling regulation, which was concluded in 1946. It 

is a founding document of IWC. Both major whaling countries and anti-whaling 

countries are parties to the ICRW. The preamble of the ICRW states its purpose is to 

‘provide for the proper conservation of whale stocks and thus make possible the 

orderly development of the whaling industry’.  

IWC is composed of one member from each Contracting Government. ICRW gives 

IWC power to ‘amend the Schedule by adopting regulations with respect to the 

conservation and utilization of whale resources’. The amendments govern protected 

species, maximum catch limits, gear and apparatus limits, and whale sanctuary areas. 

Amending the Schedule requires a three-fourths majority of members voting.  

Due to over-exploitation, whales face the crisis of distinction. After the 1972 Stockholm 

Conference on the Human Environment, IWC enacted the Moratorium which imposed 
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a zero-catch limit for commercial whaling. Paragraph 10(e) of the Schedule was 

amended to accommodate the Moratorium. 

However, some whaling states oppose Moratorium by withdrawing from the ICRW or 

opting-out of the Moratorium. On the other hand, since the Moratorium kept the 

exception of aboriginal subsistence whaling and scientific whaling, Japan evaded the 

Moratorium by utilising scientific whaling exception. 

 After Japan initiated JARPA II, Australia requested the International Court of Justice 

(ICJ) to adjudge and decide that JARPA II is not scientific research program and Japan 

breached the obligations under the ICRW. The ICJ held in favour of Australia and held 

that JARPA II does not fall within the scientific exception in article VII(1) of the ICRW.  

After ICJ rendered its judgement, IWC passed a resolution that no permit should be 

made unless the report has been reviewed by Scientific Committee and the report of 

Scientific Committee has been reviewed by the Commission. Japan submitted a new 

whaling program to the Scientific Committee and had been refused. In 2015, Japan 

changed its acceptance of the ICJ’s jurisdiction to exclude ‘any dispute arising out of, 

concerning, or relating to research on, or conservation, management or exploitation 

of, living resources of the sea.’ Japanese continued whale hunting activities in 2015. 

In the same year, Humane Society International sought and obtained contempt order 

against Japanese whaling corporation in Australian Federal Court. In 2018, Japan 

proposed to resume commercial whaling and later announced it would withdraw from 

IWC.  

There has been a negotiation between anti-whaling groups and whaling groups but 

failed in the end. Whaling groups ask anti-whaling community to give up the 

Moratorium in return for reduced amounts of whaling. The anti-whaling community 

were not willing to accept the offer. 

 

2. The Status of Participants in International Whaling Regulation 

2.1 States 

No doubt that states play a major part in whaling legal regime. States create and 

develop international law. ‘Treaty’ is defined as ‘an international agreement concluded 

between States’. States are the only participants of ICRW. Treaty making power is 

important as treaty is one of the major sources of international law identified in article 

38(1) of ICJ Statute. Also, since treaty is in essence ‘an agreement’, after Japan’s 

notice of withdrawal from ICRW takes effect, Japan will get rid of any treaty obligation 

under ICRW.  

Only states can bring disputes to ICJ which is the principal legal organ of the United 

Nations and one of the most influential international judicial forums. This explains why 

ICJ opens to Australia but not non-state actors who cannot bring a proceeding against 
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Japan in ICJ. The judicial threshold ensures that states are the major participants in 

international whaling disputes resolution. Besides, the jurisdiction of ICJ in contentious 

cases are based on the consent of states. Therefore, after Japan amended its 

acceptance of the ICJ’s jurisdiction, ICJ will no longer have jurisdiction to hear disputes 

in relation to unlawful whaling brought against Japan.   

 

2.2 IWC 

As mentioned above, IWC exercises power conferred by ICRW to serve the 

international legal order. IWC set catching limits and finally declared the Moratorium 

which aims to eliminate commercial whaling. However, the Moratorium is not 

successful as expectation. There are two reasons make it destined to be unsatisfactory. 

First, whaling states can issue special permits to ‘kill, take, and treat whales for 

purposes of scientific research subject to restrictions as to number and subject’ under 

the Moratorium. Secondly, whaling states can opt-out of the Moratorium or withdraw 

from the ICRW and ICW. In this way, whaling states can exempt themselves to not 

be bound by the amendments or any treaty obligations thereon. The reason behind 

this is the unresolved dilemma in states form international organisation: Do the 

minority have no choice but are legally bound by the amendments passed by the 

majority? 

 Conferring the right of lodging an objection to amendments and the right of 

withdrawing from institution to states is the way that international organisations 

reconcile with state sovereignty.  

Like many other international organsiations, IWC was created to reach common goods 

and perform certain functions. But in reality, polarisation rather than consensus is the 

status quo of its operation. There are conflicts of interests between the two sides: 

anti-whaling community and wailing states. The preamble of ICRW foreshadows the 

conflicting interests. ‘Conservation of whale stocks’ and ‘development of whaling 

industry’ are inherently contradictory with each other. Negotiation between the two 

sides failed and the deadlock continues to exist. For anti-whaling communities, they 

were not willing to accept the offer made by whaling nations, which is to give up the 

Moratorium in return for reduced amounts of whales being hunted. Because they 

regard it as retrogression if commercial whaling is permitted. The result is there are 

still many whales being killed despite the ban of killing.  

 

2.3 Environmental Group 

Environmental group as nongovernmental organisation participates in whaling legal 

regime in two different ways. One method, adopted by Greenpeace, is to hold 

numerous boycotts and protest to discourage whaling industry. The other method, 
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advanced by Sea Shepherds Conservation Society (‘Sea Shepherds’), is to directly 

intervene in and stop the whaling activities in the ocean.  

Greenpeace’s method is more indirect. It aims to put pressure on the government or 

private corporation to undertake treaty obligations and observe the international legal 

order. Ultimately it is up to state government to decide whether or not to continue the 

whaling hunting operation. Sea Shepherds’ method might be direct and effective. 

Since 2004, Sea Shepherds has thrown a yearly campaign to chase and harass 

Japanese whaling fleet and successfully blocked them from hunting whales. While Sea 

Shepherds celebrated its success in the Southern Ocean, the U.S Court finds the 

aggressive actions taken by Sea Shepherds to Japanese whalers committed piracy.  

In order to establish piracy, the acts must be committed for ‘private ends’. Justice 

Kozinski held that the purpose of whaling prohibition is irrelevant. Sea Shepherds did 

not act on behalf a state, therefore their acts committed for ‘private ends’. The violent 

means utilised by Sea Shepherds to prevent Japanese vessels from killing whales, 

including ‘throwing smoke bombs and glass containers of acid; dragging metal-

reinforced ropes in the water to damage the vessels; throwing safety flares with metal 

hooks at nets hung from the Japanese whaling vessels so that they will set fire to the 

vessel; and shining high-powered lasers at the Japanese whaling vessels’ committed 

piracy. Similarly, Castle John is the other case where the it was held that the attacks 

made by environmentalists constituted piracy.  

It is hard to believe that the intervening and aggressive acts taken by these 

environmental groups are helpful to enforce international law, when the acts itself are 

deemed unlawful. Their breach of law is contempt and threaten to the international 

rule of law. Rather than shaping international law, the international governance will 

likely be lost in chaos if such private, illegal, violent ‘enforcement’ of law continues to 

operate.  

 

2.4 Individuals 

In the whaling regime, individuals may invoke international law if their rights have 

been infringed by a foreign state’s wrongful act or omission.  

Imagining if an Australian crew member of the Sea Shepherds has been arrested by 

Japanese Coast Guard and has been taken into custody in Japan, he has been 

imprisoned for a year waiting for a trial and is not allowed to contact consular officers, 

international law creating individual rights will come into play. First, the Australian 

crew member might claim a right to have access to and communicate with an Australia 

consular officer pursuant to article 36 of the Vienna Convention on Consular Relations. 

However, if he wants to bring the claim before ICJ, as mentioned above, the judicial 

threshold will restrain him from enforcing their individual rights by themselves. Only 
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Australia will be a competent party to the dispute. This is why in LaGrand, it is German 

not LaGrand brothers enforced their right to consular services.  

The Australian crew member may also want to seek diplomatic protection. Because 

diplomatic protection has been seen as a right of state, a state decides whether to 

exercise its own right or not. Individuals have to rely on their government to bring a 

claim against the alien state. In this sense, individuals are mediated by their states to 

bring a course of action for them and do not have an independent legal status in 

international legal order.  

Finally, he may seek to enforce international human rights according to international 

human rights instruments. International Covenant on Civil and Political Rights (‘ICCPR’) 

confirms that anyone being arrested has a right to a prompt trial. Article 9 of the 

Universal Declaration of Human Rights grants individuals’ freedom from arbitrary 

detention. The Optional Protocol to the ICCPR (‘Protocol’) gives individuals a right to 

claim an alleged violation of rights under the ICCPR before the International Human 

Rights Committee. The Protocol has established an individual complaint mechanism. 

However, only when a state becomes a party to the Protocol can an individual make 

a claim against that state. In this hypothetical scenario, the Australian crew member 

cannot file a complaint against Japan for non-compliance of ICCPR because Japan is 

not a party to the Protocol.  

Overall, though the international legal system recognises individuals have been 

granted some rights under international law, they may find difficulties to enforce their 

rights.  

 

3.Conclusion 

The case study of international whaling regulation vividly illustrates that non-state 

actors are increasingly involved in international legal order. Non-state actors have 

been given rights or some power by international legal instruments. However, the 

inability to assert rights and enforce the law presents challenges to non-state actors’ 

participation.  
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